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REFUSE ACT PF1MIT PROGRAM 
TUESDAY, JUtm 22, 1971 

United States Senate, 

Subcoininittee on Air and Water 
Pollution of the Committee 
on Public Works, 

Washington, D. C. 

The subcommittee met at 10 a.m. , pursuant to call, in 
room EP*100 The Capitol, Senator Edmund S. Muskie (chairman 
of the subcommittee) presiding. 

Present- Senators Randolph, Muskie, Tunney, Cooper, 
Roggs, T?eall and Buckley. 

Staff members present: M, Barry Meyer, chief clerk. 

Senator Muskie. I wonder if we might begin. 

I thought we might get started becaiise we are likely 
to be running to the Floor for votes. 

I would like to take meucimtim advauitage of our witnesses. 
There will be a vote at ten twenty and another one at about 
a quarter of twelve. 

I wouldsuggest that when we go up to vote we go up and 
vote quickly at the desk so we can come back and get the 
maximum use of the time between that vote and the next vote. 
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Also I would like to express my appreciation to you and 
your people for ccMning up here this morning. 

This whole invitation arose out of Senator Randolph's 
concern about a letter which he had received from the Steel 
Industry on the implications of the guidelines the department 
and agency had issued with respect to the permit program. 

So the committee thought it would be useful if we could 
ask you to come up and simply brief us on what has taken 
place, what your reaction is to the problems which have sur- 
faced as a result of your development of the program and the 
status of the program at this point. 

It is difficult for \as to move ahead with the water 
pollution legislation without maybe having an up-to-date 
understanding of where this permit program stands since we 
have the testimony of Mayor April, 

So this is the purpose, we want to be informal and as cam 
plete as can be and the members, some of whom are not here 
yet; but who were at the session last week, I am sure, would 
have memy questions they would like to ask. 
STATEMENT OP HON. RUSSELL TRAIN, CHAIR»!AN, COUNCIL ON 

ErWIRONMFNTAL QUALITY 
ACCOMPANIED BY BRIG. GENERAI. RICHARD H. GROVES, U. S. ARMY, 

CORPS OF ENGINEERS MID MR. THOMAS CARROLL, ASSISTANT 

ADMINISTRATOR, ENVIRONMENTAL PROTECTION AGENCY 

Mr. Train. Thank you, Mr. Chairman. 



\ 

2 
3 
4 
S 
6 
7 
3 

10 
1! 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



3 



Speaking for myself and for General Groves and Mr. 

Carroll of the EPA, I know we all appreciate the opportimity 
to be with you this morning in this informal session. 

This is a very important subject and there is a lot of 
public discussion and concern and perhaps some uncertainty 
about it so I think that any opportunity of this sort to 
improve the committee's understanding as to how this is pro- 
ceeding and for us to understand better some of your con- 
cerns, can only be very valuable. 

I hasten to say my own familiarity with the details of 
administration of the program is not terribly great. 

I do not stay very close to the day to day administra- 
tion, especially with the responsibility of the Corps and 
of EPA. 

One thing that our Council tries to do is keep out of the 

operational responsibilities of the agencies to the extent 
that we can. 

Vfe are, of course, involved in policy, policy that went 
into the development of the permit program and its announce- 
ment by the President last December, and we recognize we 
can't separate policy from administration in any very clear 
sense and that many of the administrative and enforcement 
aspects of the program really do go to overall policy as well. 

So I am not saying that I have no concern over the mat- 
ters that are before you but simply pointing out that perhaps 
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Mr, Carroll and General Groves may be more familiar with the 
specific aspects of administration. 

I have glanced at the letter from the Iron and Steel 
Institute to Chairman Randolph. I gather the two points 
that they bring up primarily go to the time for compliance, 
they are requesting an extension of the July 1 effective 
date of the program, I think by some six months, I am not 
too sure whether it is three months or six months, but a sub- 
stantial extension of time. They also refer, I gather in 
the letter, to their own estimates of the program which they 
urge upon you as being excessively burdensome. 

Senator Muskie. I think what they ask is ninety days 
from receipt of the permit application. 

Mr. Train. On both of these points let me make the 
general cc»mnents and be more specific, I don't think this 
program is one that has been sprung without notice upon indus- 
try at all. 

now it is true, I believe, as they point out in the 
letter, that application forms may not have been distributed 
until the first of June or scsnething on that order, but the 
general permit program fully announced by the President 
last December was the subject of extensive briefs of indus- 
try groups, I am sure including the Iron and Steel Institute 
at or about that same time the committees of Congress of 
course , individual members of Congress received similar 
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briefings . 

I was qiiestioned, as I recall, by you last August at the 
hearings on our first annual report on the Environmental 
Quality about a permit program and the implementation of the 
Refuse Act and I indicated at that time that the Corps , par- 
ticularly, was moving ahead as rapidly as possible with the 
development of the implementation of a permit program. 

It has also been brought to my attention, of course, that 
the 1899 Act in Section 10 , which is the section which deals 
not with th6 Refuse Act aspects but with the obstructions 
to navigation aspects, has called for many years for detailed 
drawings, specifications with aspect to discharges, and all 
of this I think the General would be able to amplify on. 

I think mcuiy of the things we are talking about have 
been matters that have been required for sometime and whether 
they have been enforced over the years is something perhaps 
else again, but my main point here is I don't think this has 
been a ma:tter of taking industry really by surprise. They 
have had a great deal of notice and simply based upon the 
zrecord which is made in that particular letter I would not 
be persuaded that a case has been made for extention. 

Obviously the administration of any program such as 
this has to be an exercise of reasonable discretion in the 
handling of applications of this sort, taking into account 
the particular circumstances but that is a far cry from saying 
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that we should at this point give a blanket extension to 
discharges in the nation's waterways under the permit program. 

Insofar as courts are concerned I have no way of analyzing 
these costs myself. 

I would note that the permit program isn't requiring 
new monitoring or new water quality standards, the permit 
program is simply a mechanism for bringing more certainty and 
efficiency and effectiveness into the implementation of law. 

If these costs are real they would have to be met anyway, 
that would be the off-hand reaction. 

Perhaps these gentlemen could amplify on that. I think 
for openers that might be my remarks. 

Senator Muskie. I think I would like to divide the dis- 
cussion in two sections, if the committee has no objection. 

First of all the first discussion will be dealing with 
the specific points rsdsed by the steel industries' memoran- 
dum so we are in a position then to evaluate what they have 
said. 

But then after you finish that I would like to get to the 
broader question of how this permit program and whatever 
guidelines established under it relate to the water quality 
standards program which we are in the position of rewriting 
in this legislation. 

Vlhat we are concerned ad>out is whether or not we are 
going to have two parallel water quality programs, one develope 
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under the permit program, as to which there are very skimpy 
statutory guidelines, all you have got are the 1899 laws. 

want to know what kind of water quality standards 
we are setting up in that program, what its relationship 
may be to the program which we are undertaking to revise. 

Hay I say to the members of the comnittee who have just 
come in that Mr. Train has just 9.ven us a general opening 
statement and I have suggested to him that we divide our dis- 
cussion into two sections , the first section dealing speci- 
fically with the positions raised by the steel industries* 
letter and the second dealing with the broader question of the 
relationship between the permit program and the water qtiality 
standards program. 

General Groves, I wonder if you would like to address 
yourself now to the first part of that discussion, the steel 
industries' letter and the points that have been raised. 

I would like to suggest to members that we go ^p and 
vote at the desk quickly so we can come back. "Fhere will be 
another vote at a quarter of twelve and if you go isp and come 
back we can have quite a bit of time. Vfhy don't we do that 
now. 

(Thereupon, a short recess was taken.) 
Senator Muskie. I wonder if we might starl:. 
Senators are noteably slow in returning to the scene of 
action . 
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General Groves , I think you may proceed in any way that 
you would like to handle this and then we will turn to ques- 
tions of the coininittee. , 

1 

General Groves. Thank you, Mr. Chairman. 

I believe it would be useful for the committee if we 
reviewed very briefly the chronology of evfents relating to the 
permit program as they would be visible to industry. 

I go back in the beginning to May 1970. At that time we 
issued notice that as a part of the Section 10 Permit we 
would require detailed description of effluents. This went 
out to the field, the section 10 permits are now being re- 
ceived on that basis. 

The next significant event is in the period July-Sep- 
tember where Mr. Jordan, the Special IVssistant for Civil 
Works, appeared twice before the Senate Commerce Committee and 
announced we would have this permit program. 

Twenty-three December was the Executive Order announcing 
it and at the same time the President announced the effective 
date of 1 July. 

On 31 December we published draft regulations in the 
Federal Register and we specifically described at that time 
what would be required in the way of information on didchairges, 
we asked for comments. 

On the 23rd of April the permit form was published in 
the Federal Register for comments. 

On the 7th of April the final regulations were pxiblished 
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in the Register. 

On the 13th of April we distributed the application form 
that we intended to use. It was available to industry, 
we would expect, about the 25th. 

However, on the 16th of April it was included in the En- 
vironmental Feport. 

On the € ch of May there were two meetings held in Washing- 
ton with industry, one under the sponsorship of the Office of 
Management and Budget and another one under the auspices of 
the Department of Commerce, the National Industrial Pollution 
Control Comcil, 

This led to some revisions in the form at the zreguest of 
industry, primarily, which is the reason why the final form 
has been delayed until recently. 

Based also on those discussions we agreed to slip the due 
date on the information required by yahat is now Section 2(b) 
of the Permit Application foinn, the quantitative data relating 
to effluents. 

At the same time we issued instructions to our field and 
we also made available to the Indus tiry through the news 
media that we would continvie to use the old application form, 
anybody who had filed one could continue to use it and we 
would accept it. 

On the 21st of May it was officially announced by Mr. 
Ruche Ishaus and Secretary Bell that Section 2(b) would be 
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slipped until 1 October. Again we said that old forms 
previously filed would be processed. 

On the 22nd of May we issued the revised form, part I, 
part II, and part 11(A), 

We expect that this '^s probably available to industry 
at the end of May. 

In the meantime during the month of May we had a 
number of conferences all over the country with industry, 
with the associations representing them, the high light was 
probably on the 26th of May when there was a closed circuit 
television program in which all agencies participated jointly 
with the SSational Association of Manufacturers. 

The current status of the program forms as of today is 
Peurt I is 6Ut, part II and pait 11(A) are out, eund in the 
hands of industry; part 11(B) , the part that is not needed 
until October 1, is now being printed, we expect it will be 
available on the first of July. 

The permit form whidh is now being finalized , we expect 
this to be done on Friday and it will be available soon there- 
after. 

Turning now to the matter raised in the letter, we feel 
on this basis that the July 1 deadline is not unreasonable 
because industry has certainly been aware or. should have 
been aware for a long time that July 1 was coning upon it and 
the infomation that they were required to furnish or will be 
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required to furnish again has been well noted. 

I should point out, sir, that most of the people we are 
dealing with in this letter, the steel industry, should 
probably have Section 10 permits. They probably are in 
need, if they don't have them, of a Section 10 permit and if 
that was the case they would also have on file with \is in 
the proper form the necessary maps and drawings in order to 
obtain a Section 13 permit and they probably would also 
have on file with us detailed information on the effluents, 
so they may well in many occasions have that. 

Senator Muskie. I wonder if you would describe what a 
section 10 permit is, what a section 13 permit is. 

General Groves. Yes, sir. 

Vte are talking about two sections of the 1899 River and 
Harbor Act. Section 10 requires that anyone who constructs 
or places an obstlruction to navigation in a navigable water 
can do so only with a permit from the Secretary of the Army. 

Section 13 in the Refuse Act says that no one can de- 
posit or permit to flow into a navigable waterway of the 
Onited States or a tributary there of or place it on the bank 
in such a way that it will enter those waterways any reftise 
without a permit from the Secretary of the Amy with the ex- 
ception that refuse flowing in a liquid. state through streets 
or sewers is accepted . 

Section 10 permits we have been requiring for many many 
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years, we process about 8,000 applications per year. 

We estimate that there are probably on the order of 
100,000 of these permits in effect today. 

Senator Muskie. And do those permits include effluents 

then? 

General Groves. Since last May, sir, we have required 
detailed information on effluents passing through a section 
10 stJTUCture, May of 1970. 

Senator Muskie. What sort of standards were related 
to the section 10 permit before? 

General Groves. The basic information — and I can 
provide to you the regulation for the record. 

Senator Muskie. That would be helpful. 

(Information follows:) 
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General Groves. Basically, sir, we are interested 
through the years prior to May 1970 in the type and nature of 
the structure so that we could determine whether or not it 
constituted a hindrance to navigation, this was the basic test 
that we applied. 

However, as the water quality standards emerged and be- 
came apparent to us that section 10 and section 13 were re- 
lated, v^ich they very definitely are, we felt compelled to 
ireguire this additional information aa effluents. 

Senator Muskie. Section 10 prior to, was it April of 
this year? 

General iSroves. May of 1970, sir. 

Senator Muskie. Prior to May of 1970 it was not used 
to control effluent discharges? 

General Groves. Basically no, no, sir. 

Senator Muskie. And it is now being used to control 
effluent discharges , or that is the object of the present 
policy? 

General Groves. No, sir, the basic purpose of section 
10 is to control obstructions to navigation. 

Senator Muskie. And it is going to continue to be that? 

General Groves. That will continve to be its basic pur- 
pose. 

In May of 1970 we picked up detailed information on 
efflxients. 



i4 

Senator Boggs. Would you at this point give us an 
example of prior to May 1970 and an example after May of 
1970? 

General Groves. Yes, sir. 

An example of how section 10 might routinely be applied 
would be the construction of a pier or a wharf that extends 
out into the navigable waterways which would constitute an 
obstruction. 

Senator Muskie. Would this include an outfall as well? 

General Groves. Yes, sir, an outfall if it extended into 
the navigable waters. 

The historic use of section 13, v^at it was originally 
intended to do again was to control the possible creation 
of obstructions to navigation. 

Initially it related to the deposit of sediments 
which would create navigational hazards, but through the years, 
and there is quite a history of judicial application that has 
gradually extended to where it came to include oil and gaso- 
line, for instance, until today refuse by definition is in 
effect suiy object whidi is foreign to the natural state. 

Senator Boggs. And that is all under section 10? 

General Groves. That is section 13. 

Senator Boggs. Piers and so forth before May 1970, but 
since May 1970 under the new regulation what is that? 

General Groves. We still apply section 10 routinely to 



t 

2 
3 
4 
5 
6 
7 

d 

9 
10 
11 
12 
13 
14 
15 
16 
17 
iQ 
19 

2a 

21 
22 
23 
24 
25 



15 



Senator Boggs. But it doesn't apply to solid v/astes 
or fluids of any kind , does it . 

General Groves. We require now in section 10 permit 
application that the applicant describe such phenc»nena that 
may be present. The form that we have got here which is be- 
fore you is a universal form. Part I is the form that will be 
used on all Corps' applications either ih Section 10 or 
Section 13 and the issuing authority would decide what type of 
permit to issue. 

He might even issue a dual permit , section 10 and 13. 

Senator Boggs. I had the impression, somehow or other, 
that since May of 1970 under Section 10 you were taking 
different action than before and that is what I was trying to 
get what the distinction was. 

General Groves. I think the magic thing about Hay 1970 
as it pertains to section 10, as it relates to obstmictions , 
at that time we began to get input from EPA and its 
predecessor on water quality standards and we began 
to use this to assemble data. 

Senator Boggs. And it was more or less for assembling 
information and data rather than for permit pusrposes? 

General Groves. That is correct, xmtil July 1 of this 
year there has never been a section 13 permit. 

Senator Boggs. Thank you. 

General Groves. As far as the rest of this letter, sir. 
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from the steel industry, the only point in which the Corps 
has responsibility and on which I can properly address myself 
relating to instrumentation would pertain to siltation and 
sedimentation . 

Here we would require data of effluents and we would be 
^sponsible to detexmine whether or not it might constitute 
a hazard to navigation. 

\ie don't advise you allies any serious problems here. 
We advise yovi allies that the type of tests that would be per- 
formed heire are relatively simple, probably relatively inex-. 
pensive. 

I should point out, sir, too, that our general attitude 
with respect to the problems, and we have many problems, we 
expect on July 1 to receive even on the limited programs we are 
about to put into effect, the program is far moire limited than 
the possible extent act, we expect to receive somewhere in 
excess of 100,000 permit applications. 

At the present time we have had somewhere in the neigh- 
borhood of 400, the number is escalating very rapidly. Our 
attitude in processing these things is that if anyone files 
with us on July 1 to the extent of his ability and proceeds 
from that point forward in good faith we are ^ry ready and 
willing to cooperate with them to the fullest extent possible 
to get us all where we want to be. 

Senator Muskie. Even though the information is not com- 
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plete? 

General Groves. If he doesn't have the ability to get it 
we will help him and if together we Cem't get it we will 
just have to do the best we can. 

Senator Muskie. With respect to the steel industry 
letter, let me ask a cot^le of questions for clarification. 

You have this copy? 

General Groves. Yes, sir. 

Senator Muskie. On page 3 the memo says that in order 
to provide the information in the application, I gather that 
is what they say, what will be required will be installations 
of the measuring and proportion sampling device on each out- 
fall. Is that in your judgment a reasonable statement? 

General Groves. Sir, if I may, I would like to defer 
to EPA because the information that would be produced by 
this is pzrepared by them. 

Senator Muskie. In other words, what I want to know, 
without taking you through eadh statement , is vAiether or not 
what is said on page 3 is a reasonable description of the 
requirements that the steel industry is being asked to meet in 
order to file an application by the deadline of July 1, is this 
a reasonable statement of what the requirements are? 

Mr, Carroll. Mr. Chairman, I think that statement over- 
states considerably the requirements that must be met by the 
industry to comply with the program by July 1 deadline. 



I 

a 

3 
4 
5 
6 
7 
8 
0 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



18 



If I may, I would like to point out three or four places 
where we feel that is the case. In submitting their initial 
applications we feel that much of the historical data is 
already available to those industries, the type of data 
required on July 1 is rather basic to the operations of any 
on-going enterprise such as temperature flow and that sort of 
thing. 

Secondly, we have said to this industry and to other 
industries that we would accept estimates and they can take 
on-hand sanqples, they do not need to 3cequi3?e finite measuring 
devices for their initial application. 

It is our estimate that the cost per measuring point, 
per initial capital equipment is more in the neighborhood of 
$500 than $150,000 indicated in this letter. 

I connect this with the precise figure because determin- 
ing the cost of the monitoring equipment, considering what 
they now have on hand, we do not have precise details as to wha 
equipment is on hand. 

At the very outside we feel this may be perhaps $100,000 
per unit rather than $50,000 and, of course, the multiple of 
the 2,000 outfalls etnd the intake points described in this 
letter. 

Senator Muskie. Now on that specific point has there 
been a discussion with the industry about this discrepancy 
in what has been required to nieasure? 
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Mr. Carroll. I don't believe specifically with this 
industry, Mr. Chaixman. 

General Groves has described the NAM meeting/ the tele- 
cast, we have indicated generally the sort of things, we have 
not sat down specifically with the Institute itself* 

Senator Muskie. f?hat is the explanation for this wide 
discrepancy? 

Mr. Carroll. I think the explemation is, as I read this 
letter, that they have put forth a hypothesis here of the 
meueinium requirement of monitoring in every case that might 
conceivably come Jsp. 

I can exemplify that by going on to the monitoring re- 
quirements they describe. They suggest that a daily sample 
will be required in each of these outfalls and intake points. 

This is not exactly correct. There may be situations 
where a daily sample Would be required. We don't know what 
those situations are yet. It is the intent of these regula- 
tions that in those schedules where the nature and type of 
outfall varies widely there will be a higher degree of 
frequency required for monitoring as the efflvent changes. 

I am advised this is not typically true of the steel 
industry, they have rather constant manufacturing processes, 
therefore there is a rather constant type of outfall. 

In the hypothesis in the long run they may be required 
to take perhaps a monthly sample but certainly not daily. 
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You can't describe that more fully until we actually 
take a look at their preliminary forms and see what the con- 
tent is of their effluent. 

Senator Muskie. What you seem to be saying is that as 
you learn more about the nature of the effluents and the 
particular outfalls that you can be more precise in stating 
your requirements. 

Now an industry in trying to anticipate what position it 
might be put into by what it includes in its permit applica- 
tion, in that kind of a case should the industry play safe 
and go much fuxrther than you might ultimately require him to 
go? 

ffliat should industry do, not knowing in advance what 
the ultimate mcmitorihg requirements may be, what should 
industry do in order to prepare itself for the proper permit 
application? 

Mr. Carroll. I think General Groves indicated it very 
well, our intention here is to take that data which is 
supplied on July 1 and try in cooperation with that industry 
to develop those requirements and not do it unilaterally or 
independent of any consultation with them. 

The alternative to that is, of course, to set finite rules 
in advance. We would prefer not to do that. 

Senator Muskie. Where is the requirement in the permit 
application that this disciission revolves around? It sounds 
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to me as though the industry to play safe is proposing the 
maximum that you will subject them to. 

Mr. Carroll. In section A, part I, of the permit, it is 
the attachn^nt the second page from the back, you don't 
have the actual form there. 

Senator Muskie. So we are in part A of this form. Does 
every member of the committee have it? We ought to really 
get a compli^te understanding of what is involved. This part 
A is what the steel industry says results in these require- 
ments which they describe on page 3 of their memorandum. 

What you have been saying is that part A does not impose 
that extensive a requirement. 

Mr. Carroll. That is correct, sir. 

Part A is designed to in the initial instance tell us 
Mthat the make-up of that effluent will be as far as their 
initial application. It is from the information provided 
here, much of which we feel is already available to the 
industry, that we will then determine in conjunction with them 
whether they require daily, weekly, monthly or annual sampling 

Senator Muskie. The industry seems to be saying two 
things: one# that it does not have a measuring. or sampling 
device at each outfall and in-take at the present time and 
so that the application implies in the first instance where 
they do not have a sampling device they must provide one 
prior to July 1, is that an accurate, statement? 
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Mr, Carroll. I believe that is what they are saying, 
yes, sir. 

Senator Muskie. Is that a correct interpretation of the 
application form? 

Mr, Carroll. No, sir, I don't think so, I don't think 
we require that they have that definitive of a measureeient at 
each fiititfall by July 1. 

Senator Huski^ . Miat is there in the application that 
relieves them of that onerous interpretation? I am using the 
word "onerous ' in terms of describing their reaction. 

Mr. Carroll. On page 2 of the form, in sections 13 and 
14 and 15, we use the word "estimated." I believe that 
was added as a revision of this form when we had consulta- 
tions with various industry groups. 

Senator Muskie. Is it possible for thera to estimate the 
composition of the effluent from an outfall when there is no 
sampling device, is it possible for them to estimate that? 

Mr. Carroll. I think most of that they will alx«ady re- 
quire and need to know as part of their normal processing. 

For example, the source of their intake water and the 
amount of water reqtiired is a basic part of the steel process 
and theirefore they must determine that before they can con- 
struct their plants in the first instemce. It is rather 
general data. 

Senator Muskie. Do you think they have that data with 
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respect to these 11 parameters on page 4 , would they have 
all of those as a result of their operations up to now? 

Mr. Carroll. They may not in all cases nor do we insist 
that they must provide them on July 1. 

General Groves indicates that in the course of instruc- 
tions that were issued they refer to the good faith attempts 
of the various values and it should be representative sampling 
but it need not be finite sampling. 

Senator Muskie. On page 5 of that form there is the 
language that those applicants who discharge resulting frcm. 
activity including any of the stamdard industrial classifica- 
tion, organic categories listed below, you must ccsnplete 
part A of this form as well. 

Now what does that "must" meam? 

Mr. Carroll. That means that for those who are not 
included in that category they do not have to complete these 
pages at all* For those that axe included, they must at- 
tempt to give us estimates of these 11 parameters of effluents 

Senator Muskie. f^hezre is that language about estimates? 

Mr. Carroll. That is in the first part of the form that 
precedes part A. 

Senator Muskie. That is on page 2? 

Mr. Carroll. In those cases \^ere applications for dis- 
cdiarge estimates may be used. 

Senator Muskie. Again I don't find that. 
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General Groves. Mr. Chairman, in the instructions for 
filling out part A perhaps you might find this useful. 
It reads, pages 4 and 5 of the form, the information required 
in part A is to be based on sanqpling that you believe will 
result in representative values of the contents of your ac- 
tivity 's discharge. Good faith attempts to provide such 
representative valties which inadvertently result in erroneous 
results will not be penalized. 

Senator Muskie. Now that seems to apply in cases where 
there is sampling but the sresults aire erroneous. In the 
case where thexe is no sampling at all, which is what they 
seem to be telling us on page 3 is the case, may they be 
penalized for providing no sampling at all? 

General Groves. Sir, our attitude in the Corps, if we 
received an application that was unable to provide us with 
infozmation at that time if the applicant was proceeding in 
a good faith attempt to get it we would accept it on that 
basis. 

Senator Mxiskie. This proceeding in good faith excludes 
the necessity of providing the sampling device in those cases 
where there axe no sampling devices? I mean what does pro- 
ceeding in good faith mean? Should they have ordeired san^ling 
devices? 

General Groves. I am sure we would accept that. 
Senator Mtiskie. Then we have the sampling device that 
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costs $500 as against one they say costs $50,000, which device 
represents good faith? 

Mr. Carroll. Both may represent good faith or either. 

Senator Mttskie. How would they make a choice? 

General Groves. I think you get back to the question, 
sir, which you asked earlier, which is what is the prodent 
course for the applicant to take now, should they meet the 
immediate requirement or should they try to look ahead. 

Senator Muskie. Wiat they seem to be saying is that this 
application on its face applies that we be sampling at each 
outfall cuid there is nothing that seems to excuse them from 
that irequirement and there is nothing in what you have said 
today that seems to excuse them explicitly from that require- 
ment, in other words, the sampling may be inadequate, may be 
of erroneous information, and on that you provide an escape 
for them, but if they are not sampling at all then what 
this form seems to require is that they do something about 
establishing sampling devices and that should be in motion 
and underway in order to establish good faith. 

Then the next q\iestion is how do they decide how thor- 
oi:^h their sampling ought to be, if the answer to that ques- 
tion is going to result in a variation of $500 to $50,000 
per outfall it is a rather critical judgment for them to make. 

Now in trying to meike that judgment and be safe, what can 
they rely \spon in guidelines that the agency has issued to 
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do as much as is necessary but not more than is necessary? It 
is a rather critical judgment if the spread is that wide? 

Mr. Carroll. Your point is very valid, Mr. Chairman, 
but I believe it is unduly anticipatory on the part of the 
industry. This form as submitted now, as I understand it, 
is sort of the first data base \3p0n which the subsequent 
sampling and monitoring requirements will be based. 

Vte are in the position that until we know the source cuid 
the frequency of change of those effluents that we cannot 
set the monitoring standards, the industry may assume that 
they will be daily, but what we are trying to do is approach 
this with a minimum of requirements on these industries and 
say as a very basic minimum this is what we requxre, once, 
and once only, based on your historical data. 

At that time we will then sit down with you and say 
these are the sorts and freqtiency of monitoring that is re- 
quired. 

Senator Muskie. May I say this: If the range is one 
of $500 to $50,000 is the industry safe in saying, well, we 
are not going to make a decision about sampling devices until 
we have had a chance to sit down with the agency and decide 
how and leaim how extensive the sampling and monitoring is 
going to be that you are going to require; if they take 
that decision are they safe in doing so, or is there anything 
they can rely upon in your instructions that will assure them 
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that they are safe in doing so? 

Mr. Carroll. I believe the instructions today are asking 
them to complete this first fom. 

Senator Huskie. It says they must provide, they must 
complete part A of this form. This on its face would seem 
to require that they be sampling every one of their outfalls 
or have taken steps to sample them. 

Mr. Carroll. Once . 

Senator Muskie. You have to buy the device, are there 
disposable devices that you cem use once? It seems to 
roe if you have to have the device you ought to know what it 
was going to be. 

Mr. Carroll. It does not require daily or on-line moni- 
toring devices. 

General Groves. It will be a condition of the permit, 
this information as provided here is merely a sampling of the 
effluent. 

Senator Muskie. How do they get the sample? 

General Groves. It could be a test sample which is 
emalyzed and this would be the basis for identifying what is 
piresent. 

At that point EPA would in concert with us arrive at 
the conditions of the permit, part of which would specify 
monitoring devices to be installed. 

Mr. Carroll. If I may go on, Mr. Chairman, I can medce 



! 
2 
3 
4 
5 
6 
7 
8 
9 
10 
1! 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



28 



two other points here on their cost build-up. 

This describes a number of parameters and the costs of 
measuring those parameters on a daily basis should they have 
to. 

Now we have proposed in part A and subsequently in part 
6 of this form estimated 50 parameters. Those parameters in 
no case will apply across the board to any one industry. 

You may have situations where if there is no arsonic or 
no mercury they will jtist check off this form and that is the 
end of that parameter. 

Senator Muskie. Can they do that without an actual 
san^ling? 

Mr. Carroll. Yes, sir, if there is no mercury or 
eursonic in their processing they do not need to actually 
take a sample. They just indicate that is not part of 
their process . 

vie estimate that 20 parameters will be the average for 
most industries. The highest of any industry is the steel 
industry where we estimate when we get these reports they will 
probably find that there are three lines of 50 parameters 
that need to be measured. 

The industry estimates to take the san^liAg it will cost 
them $100,000 a day. Our estimate for the requirements of 
these first 11 parameters for each tin» they are monitored 
is $120. 
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In part B for the additional 28 parameters that may be 
required it will be an additional $140 for a total of $250 
cost each time they monitor these effluents. 

However y as I indicated earlier, we estimate that might 
be twelve times a year perhaps rather than daily for these 
2,000 outfalls and then you have an annual cost of $6.2 
million compared to the $140 million estimated by the indus- 
try, a rather significant difference. 

Senator Muskie. Do you make a distinction between samplii 
£md monitoring? 

Mr. Carroll. No, sir, I was using the words inter- 
changeably. 

Senator Muskie. I want to ask one other question and 
then I will yield to my colleagues. 

It seems to me that this is just a first impression after 
this relatively brief discussion of the problem, that if what 
you have in mind is ultimately setting thespecificity of 
monitoring standards that ought to be met that ought to be 
indicated in your instructions in some way so that industiry 
will not receive the expensive investment and the maximum 
monitoring system that might not ultimately be required. 

As I sense what has been said here is that they are 
assuming that they ought to be putting in a maximummonitoring 
requirement on the assumption that it is going to be re- 
quired from now on and that it is impossible to do it on 
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such short notice. 

If what you are asking them is that the estimates could 
be simplified by some test tube sampling of some kind, some- 
where in the instructions it might be useful to indicate 
that. 

Mr. Train. Mr. Chairman, it seems to me that the 
application for permit as of July 1, the instructions for that 
application, in addition to all the public discussion and 
information that has been put out, should not suggest to 
them, or clearly does not suggest to them that they aire going 
to have to go to this kind of extreme monitoring by July 1, 
there is no indication of this in the application at all. 

I think if they have any tincertainties it is to the 
future r what are we ultimately going to have to do and there- 
fore what are we going to have to start planning for or should 
we start planning for now in terms of levels of investment 
and new capital equipment and operating equipment. 

Now there are uncertainties, in listening to the 
discussion hefe, as to just v^at is going to be expected. 
I would think that the proper course is for industry, both 
as an industry and individual companies, should sit down 
with the agencies involved here and sort these problems out. 

I think that is the normal approach. There are problems 
here and uncertainties but I think they can be resolved, 
probably fairly speedily, by discussion. I certainly can't 
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imagine that the steel industry should go off aiid spend 
$100 million on new monitoring devices without even sitting 
down with EPA and discussing it with them. 

Senator Muskie. Let me ask EPA a few questions. 

Hasn*t the industry asked you for advice on the points 
that they raise in this memo? 

Mr. Carroll. Not to my knowledge. 

Senator Muskie. If they were to ask you — 

Mr. Carroll. They asked in this letter. 

Senator Muskie. If they asked you, would you give them 
essentially the answers that you have given us here this 
morning? 

Mr. Carroll. Yes, sir, we would welcome that opportiinity . 
Senator Muskie . Three , how many permit applications are 
there likely to be? 

Mr. Carroll. Prom this industry? 

Senator Muskie. Overall, if we want to give them the 
kind of counselling Mr. Russell is talking about I would like 
to get some idea of hcyw extensive a project this would be and 
whether or not you have the manpower to provide it. 

Mr, Carroll. I think the main problem is with these 
roughly 40 critical industrial groups, we have met with a 
number of those. We have not met specifically with the Iron 
and Steel Institute. A one-time meeting with those various 
categories in a trade association would not be an insurmount£d>l 
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problem. 

Senator Muskie. I yield to my colleagues. 

Senator Randolph. Perhaps t am in error but it seems 
to me that testimony before the subconmiittee or in conference, 
I believe, maybe at the sta£f level, indicated that there had 
been one conference that lasted almost a day, am I in error 
on that? 

Mr, Carroll. With the Iron and Steel Institute? 

Senator Randolph. No, with steel companies. I just 
want to clarify that. 

Mr. Carroll. I have some indications that they have 
had technical representatives at two of our conferences. I 
don't think they have had any meeting specifically with them 
on a policy basis* I could check that out specifically if 
you would like* 

Senator Randolph. I won't pursue that at the moment. I 
think it is going more deeply into the situation than you 
indicate, Mr. Chairman. ' 

But I would want to be certain of my position on that 
matter . 

Mr. Carroll, Z don't want the Chairman to be unduly 
alarmed because I am speaking for no one except myself at 
this time, as a member of this committee, but I think it is 
very important to realize that there is written in a penalty 
here, a penalty of up to $10,000 as a fine or five years in 
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jail, is fehat correct? 
Mr. Carroll. Yes. 

Senator Randolph. Is that a matter for the EPA or 
the Corps of Engineers or the Environmental Coiincil or 
is that a matter for the Justice Department? 

Mr. Carroll. The actual enforcement of that would be a 
matter for the Justice Department. 

Senator Randolph. How is this arrived at? 

General Groves. Sir, that is a part of the law, this 
goes back to 1899. 

Senator Randolph. You mean 1899? 

General Groves. Yes, sir. 

Mr. Train. As I understand the penalty comes in with 
respect to knowing misrepresentation and false statanents 
and I think this probably is the section that covers any mis- 
representation in an official form of this sort. 

It is set forth here on the permit application itself. 
It refers to 18 U. S. C, section 1001 and it states "Whoever 
in any matter within the jurisdiction of any department or 
agency of the United States who knowingly and wilfully falsi- 
fies, conceals or covers up by any trick, scheme or device, 
a material fact in making any false, ficticious or fraudulent 
statements or representations or makes or uses a false value or 
document knowing same to contain any false, ficticious, or 
fraudulent stat^ent or entry shall be fined not more than 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



34 



$10,000 or imprisoned not more than five years or both, 
certainly not covering a good faith statement. 

Senator Muskie. Would the Senator yield? 

Senator Randolph. Yes. 

Senator Muskie. If an applicant were to say in his per- 
mit application that he cannot supply part of this Information 
because he does not have monitoring or sampling devices in 
all of his outfalls, what would be the response of the agency? 

General Groves. I am sure that we would have to be the 
first ones to face up to that c[uestion, sir, because we 
would receive the form. 

As we read the form he could provide this information as 
required in part A merely by catch samples, for instance, he 
does not need the monitoring devices. 

Senator Muskie. The guidelines do not say that. 

General Groves. Yes, sir. 

SeiEiator Muskie. That catch samples are sufficient? 

General Groves. If they are the best he has got and 
that is what he is doing, yes, sir. 

Senator Muskie. Where does it say that? 

General Groves. I go back, sir, to the provision here 
in our instructions for part A and the first sentence, the 
information required in part A is to be based on sampling 
which you believe will result in representative values of the 
contents of your activity's discharge. 
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Now referring to page 4 of this form, which is the part 
that Z think is troubling you, instinxctions speXl out what thes* 
different coliunns are for. 

In column 8, 9, 10 and 11 sample type, frequency of 
analysis and continuous monitoring are to be used to describe 
the sample methods and the frequencies with which they are 
taken, and under that a catch sample would certainly be 
applicable as long as the applicant spelled out what he did. 

In column 8 of instructions provides, in fact, for an 
average grab sample and a composite sample, as long as tie 
says what he did and he did it we have a basis on which to 
proceed* 

Senator Muskie. Does it require for a continuing sample? 
Zti referring to the language is it in this? 

General Groves. I am referring to page 20 of the 
instructions, yes, sir. 

Senator Muskie. Is this it? 

General Groves. Yes, the. one you have iii your hand, sir, 
page 20. 

If you look up here towards the top of the page it 
says column 8, enter sample type, enter one of the following 
and then it lists three types. 

Senator Muskie. I see. So in part A, column 8, the 
s£unple type on this forin, and there it says enter one of the 
following, AVER for average grab sample, COMP for cmiposite 
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and COttT for continued sample , so that secons to say what- 
ever the form of sample is providing it accurately described 
you would accept it for the purpose of the application? 
General Groves. Yes, sir. 

Senator Muskie. And then with respect to column 11, 
where it is continuous monitoring, REC if the parameter is 
continuously monitored but its value is recorded. MON 
if the parameter is continuously monitored but its value is 
not recorded, and ABS if the parameter is not continuously 
monitored? 

General Groves. Yes, sir. 

Senator Muskie. I yield to my colleagues. 

Senator Beall. Is there a possibility, I am very un- 
schooled in all this business, I note that in each of the 
first sevdn items the word per day or daily average is used 
in each of those, do they relate to the last two and there 
may be som6 confusion between section 8, 9, 10 and 11 re- 
sulting from the words per day or daily being used in the 
first seven itans? 

General Groves. No, sir, the instructions on page 19 
relate to coltmins 1, 2,3, and 4, and we are talking about 
volximes and in the description of the sample we are talking 
about methods. 

Senator Beall. You are talking about concentration 
in six. 
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General Groves. Enter the average daily discharge 
value in millions o£ gallons. 

Senator Beall. And the industries in question have 
this, they monitor this as the normal course of events, 
do they? 

General Groves. Many of them do, sir, and where this 
information is not readily available to them our district 
engineers have instructions and they know that they have 
instructions to help them fill out these forms. 

Senator Tunney. I just have a question on your answer 
to the Senator's question, you said that the first six 
columns relate to volume and the last five, the first seven 
relate to voliime and the last four relate to, did you say 
methods? 

General Groves. I may have misled you, one through 
seven relate to calculated volumes and weights and content 
of the effluent. The last four columns relate to the type 
of analysis performed, the method. 

Senator Beall. Is what the people are talking about on 
page 3, is this equipment connected with the measuriement 
of anything required in one through seven or is it all re- 
lated to eight through eleven where they talk about spending 
$100,000,000 for installstion? 

Mr. Carroll. Senator, I think they are talking about two 
different things. In page 3 they are talking about a monitor 
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t±iat may be required after the basic data is submitted. 
In this form we are looking at these 11 parauneters and 
is singly for basic data submitted to us initially so we 
can make an estimate with them as to the sort of monitoring 
later on reqfuired. 

Senator Tunney. If you only take a catch sample how can 
you fill out column 1 , average tonnage per day? 

Senator Huskie. You would have to have at least two 
to have an average. 

Mr. Carroll. There may be some of thede cases which in 
their processing as I indicated e2arlier they will just check 
off that they have none whatsoever. 

There may be scm& that they can measure this simply by 
the amount of raw material they purchase less what go into 
their product and the rest of it is discharged as effluent. 

Senator Tunney. So under those circumstances you would 
not need a sample? 

Mr. Carroll. Not a complex sample, no. 

Senator Tunney. The industry doesn't know that. 

Mr. Carroll. I think we are getting that message. 

Senator Tunney. I have a question that Senator Bayh's 
legislative assistant handed me and asked me to ask, if I 
could. 

Senator Muskie. Yes, of course. 

Senator Tunney. Presently permits may be issued for 
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the discharge o£ waste in navigable waters under the Refuse 
Act of 1B99, V' S. Code 407, However 33 U.S. C 421, the 
law of 1910 permits all discharge into Lake Michigan off 
of Cooke Coun1?y, Illinois and Lake County, Indiana. There 
is no provision for the issuance of permits under this section 

EPA, the Corps of Engineers have announced that pursuant 
to this law no permits can or will be issued to industries 
fronting on Lake Michigan in Cooke or Lake Counties. 

Industries thus situated are faced with a serious 
dilemma, either to reroute their effluent discharge at great 
cost into tributaries of Lake Michigan not subject to section 
421, a discharge for which permits may be obtained, or to 
shut down their plants. 

Eight major plants are affected involving thousands of 
jobs in an airea already depressed by hard unemployment. 

In light of this and in light of the fact that the efflue 
presently being discharged into Lake Michigan is presently 
meeting applicable water quality standards, there eure 
three questions. 

One, is there any continued justification for this 
treatment of Cooke County, Lake County? 

Two, do you have any objection to. A, conforming section 
221 to section 407 by including permits authorized under 
section 421 or, B, repeal of section 421? 

Going back to question one, is there any continued 
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justification for discrimnatory treatment of Cooke County » 
Lake County? 

General Groves. Well, sir, Z can only reflect what the 
Corps of Engineers is doing. The release to which you refer, 
we are not truly a party to. Our instructions to our dis- 
trict engineers are to receive and to the limit of their 
ability process applications in those two counties, under 
section 13. 

This whole matter is presently in the courts and we 
look foirward to a conventional resolution of it but in the 
meantime we will process as best we can. 

Senator Tunney. Does this mean that after July that 
those plants will have to close down if they can't get per- 
mits? 

General Groves. Sir, the one thing that may not be 
clear, anybody that is in violation of the '99 Act is in 
violation of it now and July has no real bearing on the 
situation excet>t that iis the point at which We would require 
them to file an application to enter the program. 

Senator Tunney. Apparently he is talking about the law 
of 1910 which prohibits all discharge even to Lake Michigan. 
IS there any objection to conforming section 421 which is the 
law of 1910 to section 407 by including permit authority 
under siection 421, or repeal of section 421? 

General Groves. We don't see any objection to it, it 
certainly would resolve a very difficult problem. 
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Senator Tunney. To repeal section 421? 

General Groves. Of the 1910 law? 

Senator Tunney. Yes, repeal of that section or by 
having I guess language added to the section to amend it 
to conform to section 421 with section 407, 

Mr. Train. This is a highly complex question. 

Senator T\2£lney. It was just handed to me. Can we sub- 
mit this question, Mr. Chairman, to the witnesses? 

Mr. Train. I was going to suggest that maybe something 
in writing might be useful from your standpoint as well as 
from ours. 

When I first heard of this 1910 statute some weeks back 
there was considerable interest on the part of Great Lakes 
Senators in insisting on insnediate enforcement of this old 
statute which in some ways surfaced in the courts. 

Now X don't kiK>w that we should hasten to say let's get 
rid of it. I think we ought to take a good look at this and 
submit a written answer. 

Senator Tunney. Is Senator Bayh's assistant here? 
Could you type this up and make it available to the 
witnesses . 

Senator Muskie. It is a perfectly appropriate question 
and we ought to get an answer to it. 

X would think that the agency would like to give it 
a little more consideration. 

(Information follows:) 
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Senator Muskie. You have said this several times. 
General, now it is true that the 1899 law has been on the bookE 
for a long time and that its requirements, whether explicit or 
implicit, therefore, have been part of the law but may not have 
been a visible part of the law for allcf this time. 

It is only recently that it has been thought of as a way 
of controlling pollution, so that even though that might 
have been its valid interpretation in 1899 Z wish that it 
had been so interpreted and so clearly in 1899 and we might 
have avoided a lot of these piroblems. 

The fact is that it wasn't and so it isn't entirely 
valid, is it, to suggest that industries now be required to 
meet such standards with respect to pollution should have 
been expecting to meet such standards ever since the 1899 
law was enacted? 

General Groves. Sir, it began to emerge in its present 
form about 1960. The pattern has been cleeur in the last 
several years. 

Senator Muskie. Z know, Z understand, but a lot of in- 
dustries that now are subject to that interpretation of the 
law were constructed forty or fifty years ago and did not 
require a permit, were not required to get a section 13 permit 
then and eure now required to do so. 

Z am not challenging the fact that they eure now being 
required to do so but the point Z am making is that they ought 
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really to be charged with the failure to have done so forty 
years ago when public policy itself didn't enforce this 
tool. 

Mr. Train. Your 21-B really I think should serve as the 
activating force here in bringing this section into meaning- 
ful application today. 

Senator Muskie. Do any others have questions on this 
specific problem? 

Senator Cooper. I have a few on this. 

Senator Muskie. Start with this and then go on to the 
broader c[uestion, John. 

Senator Cooper. First, I would like to say I applaud 
the efforts of the President in his Executive Order and 
the Council and the Corps of Engineers to institute it but 
I think there are some practical problems which have been 
mentioned here but I would like to myself ask some questions 
about. 

First, a quick look at the application forms which we 
saw yesterday and which have been furnished us, I think 
there is a real question about the question of time limitation. 
It may be said that the change has been going on in the 
environmentiLL efforts but the purpose of, all of this is t6 
try to do tiii^ justly. 

I have had not only from the iron and steel industries 
but some inquiries from some small units of business to say 
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they haven't even got the expertise to fill out the first one 
and they have td hire capable technical advisers and I think 
if they want to do it correctly that probably may be the case 
for many of them. 

Then looking at this 90-day application r X would say any 
business that had any sense would certainly want that to be 
properly executed and I think this might take some time. I 
don't want to elaborate on this question of self incrimination 
but I suppose that could be settled by a legislative enact- 
ment. 

I don't think it could be settled by immunity, I don't 
think of any applicable legislation which would provide 
immunity in this case. 

Z don't think your section there is applicable, that 
goes to the violation of the statute that relates to, as 
I understand it, all of the regulations, if you falsify them 
you are subject to a penalty. You don't expect these people 
to falsify them, you expect them to tell thei truth and I as- 
sume they will. 

After all in telling the truth they fall under the 
original statute and they are subject to fines if they are 
in violation. But that is just a technical matter, not wholly 
t^hnical but I think you should give the proper opportunity 
for the companies to come in to ccwipliance. 

Mr. Chairman, you have raised this, but I see some genera 
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policy of the water quality acts that have been legislatively 
worked out over the period of years, 1965, eunended in 1970, 
to deal with printeurily the Interstate waters, navigable 
waters by interpretation, but chiefly the efforts we have 
made have gone toward a kind of state-federal relationship 
where the standards were first developed by the states and 
plans for bringing them into operation, enforcement, with 
review of course by now the EPA. 

Now this program is one which is, perhaps I am being 
formal, but it seems to me to be federal. X wonder what 
effect that is going to have upon the states over a period of 
a few years, with higher and higher quality standards, prob- 
ably higher after we finish this act, euid they have ooiployed 
personnel, trained them. 

Senator Muskie. Z think that is a very good way to open 
the more general discussion that Z envisioned. Maybe we can 
stsurt the discussion by asking you to respond to that. 

Zn the first place, let me ask this more specific question 
John, are permits going to be granted as a result of this ap- 
plication, to each of these discharges, and that will number 
in the tens of thousands, is that so? That is the objective 
is to issue a permit. 

Now, will that permit in the first instance simply license 
the continuation of what discharges are now being done or will 
it establish some higher level of performance from an 
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environmental point of view and if it does, will it relate 
to a time table and if that is so what is the ultimate per- 
formance that you will seek to achieve with this permit pro- 
gram and how does that relate to the water quality standards? 

Mr. Train, Speaking very generally the whole permit pro- 
gram is tied to the water quality progreun standards «md is 
a mechanism designed to reach those standards, it is not 
something beyond or apeurt from the water quality standards, 
emd certainly the giving of a permit is to be conditional, eith 
the discharge does meet and does not impair water quality 
standards, or if it does it would be the case quite generally 
I suppose in the first instance, it must be tied to an 
approved implementation schedule for eventually meeting water 
quality standards. 

So to that extent the grant of the permit will be con- 
ditional upon such implementation schedules. 

Senator Muskie. Where in considering this water pollution 
legislation is the requirement for the in^lementation 
plan, how will that relate to the implementation schedule 
you just referred to with respect to the permit progreun, 
would it be a difficult one, would it be the same one? 

Mr. Train. If what you are mentioning is the possi- 
bility of specific implementation schedules written into law 
by the Congress — 

Senator Muskie. It will be authorized by the law, 
required by the law, not written into the law, they will be 
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required, in other words both the administration and legisla- 
tion by this conunittee are intended to focus upon the 
necessity for control of effluents. 

We thought we had written effluent controls by implica- 
tion into the law before, but that is not the way it has been 
interpreted so now we %«ant to be more specific and the Ad- 
ministration legislation proposals also are designed to make 
it clear that water quality standards must be implemented 
by the use of effluent control so that the law that we are 
writing, I am sure, would include a requirement for effluent 
control . 

The permit is also an effluent control, how do we tie 
the two together. 

Mr. Train, The peinnit program would be tied to any ef- 
fluent control in the legislation. 

Senator Muskie. But your objection to issue these per- 
mits by the first of the y^ar, would the permit be issued 
as of the first of July? The applications must be filed by 
the first of July. 

General Groves. We anticipate they will begin to appear 
in final form after three or four months , it may take longer 
depending on the complexities of the problem. 

Senator Muskie. So those permits will be conditioned by 
an implementation plan and this legislation may not be on the 
books by them. 
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Mr. Train. This is correct and this is always going to 
be the case and it is understood that any permit granted is 
subject to later revision, if there is a change in imple- 
mentation schedules as there would be in water quality 
standards . 

Senator Muskie. Is there any point in our including any 
such provision in this legislation? What water quality 
standards would those permits be tied to, those that have 
now been approved for the states and the Water Quality Act of 
1965 or some new water quality standards to be designed 
by the agencies pursuant to this permit progreun? 

Nr. Train. Well, the water quality stemdards are those 
prescribed by ^statute. 

Senator Muskie. They have been developed by the states 
and approved by the Federal Government, I guess not all 
states have yet approved standards and in very few cases are 
they as thorough as any of us would like, but in any case 
they axe on the books at the present time and they will be 
upgraded hopefully under present law and certainly under 
the new law we hope to write, but if under the permit program 
the Executive Branch is now developing its own concept of 
what the water quality standards axe to be and how the ef- 
fluent ought to be geared to them, then aren't we engaging 
in a useless exercise in writing the law? 

Mr. Train. It does seem to me we are proceeding by 
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administrative action under the Refuse Act combined with 
21-B to prescribe specific effluent standards which we 
have also requested authority for by statute. 

I would suppose that there is no absolute necessity for 
Congress to act in providing that authority as we do believe 
that exists, and that is the way we are administering the 
Refuse Act. 

So to that extent Z would not say it is a useless act 
but probably not a necessary act. 

Senator Muskie. Let me put it this \ray, these permits 
are going to be issued in the next two or three months, they 
are going to say to industry A, B, C and D and so on, you 
can discharge according to this time teUljle only in accordance 
with the standards in this time table. 

Now your effluent standards are not going to be geared 
to any law this Congress has passed because we have not 
passed it yet. 

We haven't written it yet. So what I am asking is if 
you are proceeding with some stand£u:ds that you are going to 
set administratively, the effluent standards, is there any 
point in our writing law? 

General Groves. Sir, I believe that it would certainly 
serve a useful piurpose because the conditions of the permit 
in addition to requiring a time table, as appropriate, also pro 
vide for amendment in addition to the permit to meet condi- 
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tioxis and standards in the law, and xn addition to that 
the life o£ the permit is only for five years after which 
it would have to be re-evaluated under what the standeurds 
are. 

Senator Muskie. What the water quality standards progrsun 
is is a standard setting program that is set at the state 
level and then is reviewed and approved or disapproved at 
the Federal level. 

Under the peanoiit program you are going to set your own 
standards. There is nothing in the present law that directs 
the states to set effluent standards under the water quality 
provision, according to your interpretation. 

We inteiiid@d it to cover effluent standards but they have 
not interpretctd it that way. So at the present time what 
you are going to do in the permit program is not covered by 
the law, there are no effluent standiards set, so you are 
going to set them and initiate them in accordance with what- 
ever standards you are developing, I don't know what they are, 
they are not provided in the Refuse Act of 1899, there is 
nothing in that Act which speiaks about effluent standards or 
creates authority for establishing them, you are doing so by 
inter pret^ion . 

So you are going to set some conditions now on permitis 
which have to^ do with the amount of effluent that will be 
permitted and that will be related to somebody's interpreta- 
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tion o£ what the ultimate result ought to be> 

That is a different process than the one we set up in 
1965 which doesn't include effluent standards at all but 
only water quality standards. 

In the process of writing the new law which we had 
hoped would come to grips with the effluent problem more 
and more effectively, what is the point in it, if you are 
already putting into motion another program? 

Mr. Train. It would not necessarily be another program. 

Senator Muskie. How are we to relate it, Russell? 

Mr. Train. We are exercising the authority under the 
general requirement of secondary standards and we are inter- 
preting that to mean the effluent guidelines that are present- 
ly being developed in the issues. 

I think probably for one thing it would be very useful 
to have the istatutory authority to do this. I am sinre we are 
going to be getting into cases in the court. 

It would be useful to have the authority. 

Senator Muskie. What you are suggesting is that we 
scrap the present water quality standards program and simply 
give our imprimatiir to this program that you are developing 
suSministratively in order to make your authority clear, in 
other words, what you are suggesting there is we scrap this 
federal program and substitute for it a federal program which 
you are shaping administratively and which you would like us 
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to give the stamp of approval to. 

Senator Boggs. iRlght at. this point , General, after the 
application is filed, what does the Corps require of the ap- 
plicant insofar as the state is concerned? 

General Groves. Sir, we apply three tests to these per- 
mit applications. The first is the matter of navigation and 
anchorage in which we make the deteirmination of whether or not 
it is effective; the second relates to fish and wildlife in 
which case we seek the views of both the Department of Interior 
and the DepeUrtment of Commerce. 

The third test is that of water quality. Here we rely 
at the federal level on EPA. The first input and the appli- 
cant must siibmit it with his application, lis state certifica- 
tion that he is in con^liance with the state water quality 
standaurds . 

Senator Boggs. He has to svtfamit that on July 1, is that 
correct? 

General Groves. No, sir. We have a grandfather cla:u8e 
in the law which brought this about which gives them until 
April 3 of 1973 to produce state certification. 

Senator Boggs. He has to submit this by 1973 that he is 
in compliance with the State f?ater Quality AOt. 

General Groves. Correct. 

Hr. Train. May Z eommeht on your question? 

Senator Muskie. Let me throw another fact in. 
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Thirty-two states now have permit programs under the 
1965 Act, and in your answer what your relationship between 
those permits and the new pexrmits as well as the broader 
question. 

Mr. Tr&in. I would like to ask Mr. Aim to comment on 
your earlier question. 

Mr. Aim. Mr. Chairman, I guess I would like to comment 
briefly on what the Refuse Act program would accomplish and 
then what the new legislation would accomplish. The Refuse 
Act program is basically an eunplif ication of the current water 
quality standards. program, namely, the standards that most 
states require secondary treatment or its equivalent. 

This has never been very well defined what this means. 
By providing effluent guidelines we have a format for defin- 
ing what secondary treatment or its equivalent actually mdans 
to meet the current water quality standards, also the Refuse 
Act progreun provides a framework for state ccnnraents on each 
permit under 21-B of the Federal Water Pollution Control Act. 

This is where we sure now. The purpose of new legislation 
with effluent standards to deal with those very congested 
areas «riliere we will need to make a very careful detemination 
between discharges and actually meeting the water quality 
criteria. 

As you know. Senator, that has not been done in the past. 
Recent studies have been made, even with secondary treatment 
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the water quality criterion as established will not be 
achieved. 

So basically the Refuse Act program tied to the 
Federal Water Pollution Control Act provides the framework 
for a nation-wide upgrading and the new legislation provides 
for a pinpoint in those areas where additional requirements 
will be needed beyond secondary treatment* 

Senator Muskie. How can you put together a rational pro- 
gram where the water quality standards are set by the states 
subject to Federal approval and yet how do you relate that to 
a permit program which is a federal program, it is the ef- 
fluents which determine what the water quality will be. 

It doesn't make sense to me to have a permit program in 
a c»nqpletely federal program with the water quality standards 
a state-federal program. 

I have no objections to the deal we thought we had 
written into the '65 Act, a requirement that there be the 
establishment of a relationship between effluents and water 
quality, when administratively that was interpreted out. 

You could have interpreted it in and done what you are 
talking about now. If you had interpreted the control of 
effluents into the water quality standards program you could 
have established that rationalization, chosen to go to the 
Refuse Act rule. 

I am not challenging you but what I am asking is how do 
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you make sense out of minning these two things parallel? 
We start a permit program now which is federal, you are going 
to set your own effluent guidelines, your own effluent 
standard , you are going to get it in motion in the last part 
of this year and we are gbing to write a law that gives con- 
trol over effluents under the permits to be issued by states 
under federal policy which probably could not begin to get 
implemented until sometime next year or the first of the 
following year, how do you put the two together? 

Mr. Aim. The current standards, as I mentioned before, 
require secondary treatment or its equivalent and the ef- 
fluent guidelines — 

Senator Huskie. But that is an Administrative guideline. 

Mr. Aim. That is- right, but all the states have agreed 
to that, to my understanding, to the secoiulary treatment. 

Senator Muskie. If you want to shcurpen it you can do 
it under the water Quality Standards Act. 

Mr. Aim. That is right, but it is being done here through 
the Refuse Act program, you could have guidelines outside of 
the Refuse Act, that is true. 

But we would establish and continue to have the use of the 
studies, the criteria to meet those, and you have section 21-B 
which requires that every federal permit in the State 
Water Pollution Agency must make a determination that the 
applicable fj^cility will meet applicable water quality standards 
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so there is an interaction between these two programs 

in the Federal Water Pollution Control Act and the Refuse 

Act. 

The Refuse Act merely gives one part of the standards 
and that is the implementation plan regarding secondary 
treatment or its equivalent. 

Senator Muskie. I have two questions. 

One, are you saying that these permits that the General 
has told us would steurt flowing out in the next two or three 
months, are you saying that those must be processed through 
the states under Section 21-B? 

Mr. Aim. I will ask that of the administrative men. 

General Groves. Yes, sir. 

Senator Huskie. What will this mean with respect to 
state permits, for instance the State of California permits? 
You develop proposed permits for the discharges in the State 
of California and you sulmtit those permits to the State of 
California for review, veto? 

Mr. Aim. States could make a determination whether the 
facility was meeting water quality standards. 

Senator Muskie. The State of California already has its 
own permits covering the S2une discharge. 

Now if your permit varies from the state ' s permit is it 
your anticipation then that the State of California would be 
in a position to insist upon its formulation? 
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Mr. Aim. It strikes me the permits should be identical 
because both of them are a determinatir . that — 

Senator Muskie. You axe not seriously suggesting that 
i£ a state agency and a federal agency working independently 
work on the same problem they will come up with the same 
answer? 

You will have developed a permit and the permit will be 
in the form that you have determined, before you submit it to 
the states. 

Mr. Aim. No, Senator, excuse me. The applicant will sub- 
mit the application to the Corps and the Corps presumably would 
send it to the state waiting for the state's advice. 

General Groves can probably talk about the details. 

Senator Muskie. What is there in the application to 
suggest that the standards of performance that the federal 
government is contenplating requiring? 

Mr. Aim. I am sorry, Z didn't understand the question? 

Senator Muskie. Maybe I ought to back up a little bit. 

Have you already developed the standards of performemce 
that discharges in different categories ought to meet, 
have you already established effluent standards? 

Mr. Carroll. No, we have not, we are doing 'studies 
on those at the moment. 

Senator Muskie. Are those effluent standards going to be 
subject to state review? They are not part of the developing 
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process? 

Mr. Ceurroll. That is correct. 

Senator Beall. What is correct in response to the ques- 
tion. 

Mr. Carroll. That the state through its coimaent is not 
part of the developing of the standards. I think there is an 
administrative question that is separate and distinct from 
the substantive question here. 

I hope that the administrative one is simplest so I will 
try to see if I can respond to that first. 

There are a number of states which not only have their 
own permit programs in existence, they have very good permit 
programs in existence. 

In some cases therefore that they require differs from 
what we are requiring in our permit program ai^ on the face of 
it there is a duplication of requirement both between the 
work on the state and federal level and required by — 

Senator Muskie. May I interrupt? 

There is a luncheon set for this room at 12:30 and they 
are anxious to come in and set it up for that purpose. 

Obviously we can't get into the full dimentions of 
this discussion in the few moments that are left. 

We have another Executive Session scheduled for tomorrow 
morning at 10 o'clock. I think it might be helpful if you 
had overnight to consider the committee's conceims and if we 
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could meet again at 10 I think it worth exploring further 
because this is a difficult problem that we face in writing 
the law, it has held us up. 

So we are not pre- judging anything but we have a lot 
of questions that we think you can answer before we proceed 
with writing the law. 

So would it be convenient to meet with us at 10 in the 
morning again? 

Mr. Train. As I reported to Leon when he informed me 
of this meeting I am going to be out West tomorrow, Z am 
leaving town this afternoon. I won't be back until Friday 
morning. I think Mr. Ruchelshaus will be here tomoxxow. 

Mr. Carroll. He will be back tonight and he is 
scheduled to meet with the Joint Committee on Atomic Energy 
in the morning. 

Senator Huskie. Well, you gentlennen will be available, 
won't you? That is fine, it is still helpful. 

T^at we are trying to do is define the concepts which 
are in your minds and which axe in ours. 

Mr. Train. Our staff will be available. 

Senator Muskie. That is fine, if Mr. Ruchelshaus will 
come around we would appreciate his coming when he is through 
with the Atomic Energy Committee. 

Thank you, gentlemen. 

(Whereupon, at 12:05 p.m. the meeting adjourned to 
10:00 a.m., Wednesday, June 23, 1971.) 



